Amendment protection whatsoever. 6 Neither the world of commercial advertising that matured along with the baby boom generation nor the legal framework within which kVe would try to constrain it was more than a possibility. Fifty years later, it seems remarkable how presciently Ralph's article described the policies and the arguments that would come to dominate the debate over the law of trade symbols today and how incisively it appraised them.
The past fifty years have seen fundamental changes in the nature of advertising and the value our society attaches to it. The legal boundaries of our protection and regulation of advertising have expanded as it has grown to be an ever more pervasive feature of our environment. Normative arguments that may have seemed uncontestable in 1948 appear more controversial in 1998. It would be surprising if a legal argument framed fifty years ago remained as persuasive today. But Ralph's analysis seems even more compelling, now that we have had a chance to see the world of advertising grow in the intervening years.
In Part I of this Essay, I recount Ralph Brown's justification for the rule that trade symbols' legal protection should be limited to cases of likely consumer confision. Broader protection of trade symbols, affording legal armor to advertising's persuasive function, would yield no benefits to consumers and would disserve the public interest by shielding firms from healthy competition. In Part II, I discuss the expansion of trade symbol law over the past fifty years, as courts and Congress increasingly have disregarded Ralph's advice. In Part III, I describe shifts in American culture, legal attitudes, and business practices that accompanied-and to some degree explain-that doctrinal change. In particular, I point out that trade symbols have become enormously valuable, outshining in importance the products they identify. In Part IV, I urge that the independent value of trade symbols and advertising atmospherics today does not supply reasons for protecting them under the trademark laws. Rather, as I explain in Part V, a critical look at the role of advertising in our lives today reaffirms the importance of Ralph Brown's original prescription: Legal protection for trade symbols, in the absence of confusion, disserves competition and thus the consumer. It arrogates to the producer the entire value of cultural icons that we should more appropriately treat as collectively owned.
I. ADVERTISING AND THE PUBLIC INTEREST
In Advertising and the Public Interest, Ralph argued that decisions about what legal protection to afford trade symbols should be driven by an analysis of the degree to which advertising itself served the public interest. The public's chief interest lay in the promotion of competition through advertising, Ralph insisted, by providing information to potential consumers about the products they might choose to consume. Where the law enhanced or protected advertising's informative function, it encouraged competition and advanced the public interest. 7 Of course, advertising was designed by merchants who used it to do more than just supply useful information:
Advertising has two main functions, to inform and to persuade. With qualifications that need not be repeated, persuasive advertising is, for the community as a whole, just a luxurious exercise in talking ourselves into spending our incomes. For the individual firm, however, it is a potent device to distinguish a product from its competitors, and to create a partial immunity from the chills and fevers of competition. The result of successful differentiation is higher prices than would otherwise prevail. 8 Advertising, thus, made use of trademarks, trade names, and other trade symbols combining informational and persuasive elements. Legal protection of the informational function of trade symbols benefited the public; legal protection of symbols' persuasive power provided no public benefit and some detriment in the form of higher prices and diminished competition. 9 Trade symbols in and of themselves were worthless to the public, Ralph argued; the public's interest inhered in the ability of trade symbols to inform and to prevent confusion. The law should protect the integrity of trade symbols in order to prevent consumer confusion or deception; that would protect the ability of product sellers to supply information through advertising. The law should not, however, extend additional protection to trade symbols' persuasive function as well, since that would further encourage sellers' understandable tendency to use trade symbols to disadvantage their competitors, with no corresponding public benefit.' 0 Additionally, the impulse to select and develop trade symbols with the greatest possible persuasive function would not require any encouragement." Ralph's argument was, as he put it, a "conservative" one: 2 Rather than proposing a new approach to the law of trade symbols, he articulated an inspired rationale for the way that the majority of courts had decided the cases that had come before them. The common law of unfair competition protected most trade symbols in most cases from confusing use by competitors, but it had not gone so far as to accord the owner of a trade symbol the exclusive right to use it in the course of trade. 3 Courts interpreting the Lanham Act in the ensuing years drew the same distinction: Despite language in the statute giving owners of registered trademarks the "exclusive right to use the registered mark in commerce on or in connection with the goods or services specified in the registration," 14 courts required a showing of likelihood of consumer confusion before finding infringement under the Act. 15 Trademarks, the courts insisted, could not be owned in gross. 6 Trademarks should not be considered freestanding items of property, but instead were only symbols, mere repositories of the goodwill that accumulated around the products that they distinguished. 7 That principle bears repeating: Trademarks could not be owned in gross. They were appurtenant to the trade in the products they distinguished. An attempt to transfer or license a mark detached from the associated product goodwill was not only ineffective, it worked an abandonment of the mark itself. 1 " Divorced from the product it differentiated and that product's goodwill, a trademark was valueless, or, at least, treated by the trademark law as if it were valueless. 9 That model of trade symbol law, of course, incorporated some premises about real-world marketplaces that may never have been factually accurate. Trademarks sometimes do have some intrinsic worth; trademarks often acquire value that is separate from and independent of the goodwill in the products they differentiate." The rule may well have been counterintuitive from the outset, 2 ' but it captured an important principle: Enforceable trademark rights were limited to rights to protect the identifying, informative function that marks performed. Trademark laws did not permit the mark owner to appropriate a word or symbol from the public domain and control its further use, but only to prevent his competitors from using a confusingly similar word or symbol likely to deceive consumers about the source of the competing products. 22 The law of trade symbols sought to advance the public interest by using the trademark law as a device to snooker merchants into policing each other's abuses and thus into protecting consumers from deception? 3 It rooted that effort in the principle that trademark rights were, at bottom, merely rights to act as a surrogate for consumers' interest, and not rights to be protected from competition.
Ralph's analysis articulated the normative policy underlying those premises. Black letter law drew the distinctions it did because its purpose was not the protection of trademark owners, but the promotion of competition.
II. THE EXPANSION OF TRADE SYMBOL LAW
Fifty years after the publication of Advertising and the Public Interest, the world of advertising has grown more pervasive and more complex. The law of trade symbols has evolved along with it. Today, the principle that trade symbols may not be owned in gross, and that they are protected only to the extent necessary to prevent consumer confusion, is still good lawbut only barely. It remains the case that trademarks are not property in the usual sense. Plaintiffs in trademark infringement suits remain obliged to predicate any recovery on consumer deception. Procter and Gamble's registered trademark gives it no right to prevent anyone from" discussing "Tide" the mark, Tide the detergent, or tide, the lunar phenomenon. Procter and Gamble cannot lawfully sell off the mark without also selling the product line to which it is attached. 24 It cannot license someone-say the Coca Cola Company-to use the mark to market "Tide" brand soda with no conditions save the payment of a royalty.' It has no leverage that would allow it to prevent the appearance of an orange box of Tide in a movie about people who do laundry, or people who do not, or people who shoujd. 6 commercials are untrue on their own terms.' It can demand until its directors are blue in the face that magazines, newspapers and other media never use the word "tide" without including an r-in-a-circle, but it has no legal rights that would let it enforce that request. Just as Procter and Gamble does not own the word "tide," the Coca-Cola Company does not own the word "coke"; McDonald's does not own the golden arches; Philip Morris does not own the Marlboro man; and Nike does not own the swoosh.
On the other hand, trademark owners can today enjoin a much more expansive field of behavior than was common fifty years ago. In 1948, Ralph complained that courts should view with greater skepticism advertisers who cast themselves as the public's defenders; entirely too many merchants had succeeded in extracting broad protection for their trade symbols by persuading courts to believe themselves bound to protect fictional consumers who, as a class, were far more gullible, careless, and easily deceived than the more common, corporeal variety.' Recently, we have seen a great deal of the extraordinarily gullible consumer. 9 Courts have been generous in interpreting the scope of confusion from which today's credulous purchasers must be protected: Not only must they be shielded from confusion about the source of a product at the point of sale, they must also be protected from after-market confusion," reverse confusion, 31 subliminal confusion, 3 2 confusion about the possibility of sponsorship or acquiescence, 33 and even confusion about what confusion the law makes actionable. 34 Courts' increased willingness to find an actionable likelihood of confusion has meant that, as a practical matter, nearly any unauthorized use of a trade symbol with the potential to undermine the symbol's trademark distinctiveness may persuade a federal judge to grant an injunction. When a gay-rights group in New York City fielded a street patrol to prevent violence against gays, for example, it called its volunteers the "Pink Panther Patrol." MGM Studios, owner of the "Pink Panther" mark for movies and licensor of the Pink Panther animated character to promote Dow Corning insulation, sued the Patrol for trademark infringement. The [Vol. 108:1717 court found confusion likely." One would think that very few consumers would seek out the patrol's services under the illusion that the patrols emanated from the movie studio. Judge Leval expressed concern, however, that consumers might believe that the Patrol's use of the "Pink Panther" name had been licensed or approved by MGM. 6 In another case, McDonald's persuaded one court that a motel chain's use of "Mc" threatened confusion. 37 Similarly, the comedian Jeff Foxworthy succeeded with the argument that only he was entitled to use the phrase "You might be a redneck" on tee-shirts. 38 Thus, courts have assisted the owners of both highly distinctive and less distinctive trade symbols in maintaining exclusive trade use of their symbols by finding some species of confusion likely, even where confusion about a product's source seemed improbable. 9 As the scope of actionable confusion has grown, courts have struggled to stretch old defenses and articulate new ones to privilege behavior that, under classic trademark law, posed no meaningful likelihood of confusion and would not, therefore, have been actionable. 4 Moreover, the last decade has seen the adoption of dilution theory as an adjunct to federal trademark law. Dilution law protects a trade symbol against uses that are likely to undermine the symbol's distinctiveness, even in the absence of any confusion.
41 "The clearest, most candid, and most far reaching claim on behalf of persuasive values," Ralph wrote, is summed up in the word dilution. The dilution theory is based on the fact that the more widely a symbol is used, the less effective it will be for any one user. The color red, for example, may be more striking on a package than other colors, but if half the boxes on the super-market shelf are red, its power is thereby dissipated 4 2 In 1995, the trademark bar persuaded Congress to enhance the rights of trademark owners by incorporating a dilution remedy into the federal trademark statute. 43 Trade symbols that qualify under the statute as "famous" marks no longer need suffer even non-confusing uses of the same or similar marks when the uses cause dilution of the famous marks' distinctive quality. ' Courts Cir. 1998 ). The expansion of federal trademark law to encompass dilution came at an ironic time: In the absence of any remedy for dilution, federal courts had construed confusionbased causes of action broadly enough to make dilution remedies superfluous. Even without the dilution statute, owners of famous trade symbols already had the ability to secure any relief that dilution would have supplied. Imagine a new entrant to the market-any market-who introduced a product under the "Orville Reddenbacher" mark. Orville Reddenbacher grass seed, say, or Orville Reddenbacher gowns. Consumers would indeed be likely to be confused into believing that the new product was related to the popcorn company, and the new entrant would swiftly be enjoined. In the current era of corporate product diversification, such confusion would even seem reasonable. 46 The availability of a dilution remedy has enabled owners of less renowned trade symbols to assert exclusive rights that are unrestrained by concern for confused consumers and broader than traditional trademark law would have supported. Today's expansive law of trade symbols, including both confusion-based remedies predicated on a loose conception of confusion and dilution remedies for famous marks, allows the protection of what Ralph called the persuasive function of trade symbols. 47 Most notably, the law now protects the imaginary values painted by advertising campaigns independent of any features of the products they advertise.
III. THE NEW POLITICS OF MERCHANDISING
The expansion of the law of trade symbol protection has tracked two distinct but related trends. First has been an evolution in widely held views of the public interest. Ralph argued in Advertising and the Public Interest that just because people paid more for products did not mean there had been any actual increase in productivity and welfare-rather, we had let ourselves be talked into paying more money for the same stuff 4 8 That, he insisted, was obviously in the interest of the producers whose advertising had persuaded the public to pay a higher price, but was wasteful for the public at large. 49 Today, that once self-evident point is controversial. Productivity seems to be measured less by what people make than by what people are inclined to buy. What consumers are willing to pay has become synonymous with value. Commodification is the preeminent engine of progress. Transforming ephemeral figments into saleable property is a patriotic act, and the fact, without more, that an offer to sell something will find customers is reason enough to sanction its appropriation from the commons. There has been inexorable pressure to recognize as an axiom the principle that if something appears to have substantial value to someone, the law must and should protect it as property. Recent years have seen an explosion of cases in which courts have relied on trademark-like rubrics to uphold claims to exclusive rights in names," faces 51 
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The Yale Law Journal [Vol. 108: 1717 phrases,' artistic style, 5 5 marketing concepts,-" locations, 57 and references. 8 Second, the descriptive proposition that trade symbols have no intrinsic value has come to seem demonstrably inaccurate. 9 The use of trademarks on promotional products has evolved from an advertising device for the underlying product line to an independent justification for bringing a socalled underlying product to market. Elvis Presley's estate has earned more annually in license fees than it did in the late singer's most profitable year.' Warner Brothers has brought out a seemingly endless series of lackluster Batman sequels. Critics disliked the sequels, and their box office performances were mediocre, but the sales of Batman toys have more than made up for it. 6 " It is hard to maintain a straight face when asserting that the "Batman" mark has value only as an indicator that Batman-branded products are licensed by Warner Brothers. 6 2 The worth of such valuable trade symbols lies less in their designation of product source than in their power to imbue a product line with desirable atmospherics.
Indeed, in the new orthodoxy, marketing is value. American industry seems to proceed on the assumption that we can make the consumer richer simply by revising a product's packaging, without having to make any changes in the product itself.
Consider the effort and expense that goes into distinguishing a Ford Taurus from a Mercury Sable and persuading customers to buy one rather than the other, when, after all, they're essentially the same car. 63 62. Cf. Kozinski, supra note 20, at 962-66 (discussing examples of trademarks that become products completely separate from the goods or services they identify, and noting the inconsistencies thereby created with traditional trademark law principles). The claymation California Raisins were developed by the California Raisin Advisory Board (CALRAB) to promote the sale of raisins from California, but they shortly assumed importance as an independent product line, without marked effect on the sales of dried fruit. But why not? If the illusion of a vehicle custom-built for a particular sort of buyer is worth a couple of thousand dollars to a couple of million consumers, the customers will be happier, the auto companies will be wealthier, and the American economy will keep chugging along, picking up speed without burning additional coal. Anecdotal evidence suggests that many consumers don't feel duped, or, in any event, don't mind being duped. It isn't as if anyone has tried to conceal that the Sable and the Taurus are twins, that Advil and Motrin and generic ibuprofen are the exact same stuff, or that the reason that Tylenol and not some other brand of acetaminophen is "the pain reliever hospitals use most" is that McNeil sets the hospital price of Tylenol low enough to enable it to make that claim. 66 At some level, most consumers know that; most of them have nonetheless settled on their own favorite advertised brands.
Moreover, there is something more going on than producers and consumers agreeing with each other to pretend that the atmospherics of product advertising are somehow reflected in the advertised products. Ask a child, and he'll persuade you that the difference between a box of Kellogg's Corn Flakes with a picture of Batman on it and some other box without one is real. There is nothing imaginary about it. It has nothing to do with the way the cereal tastes. What kids want isn't a nutritious part of a complete breakfast; they want Batman to have breakfast with them. One box supplies that; the other doesn't.
An important premise underlying Ralph's analysis was that trade symbols themselves had no legitimate intrinsic value except insofar as they symbolized information about the products they accompanied. As a normative proposition, that would strike many consumers today as questionable; as a descriptive one, it is demonstrably untrue. Consumers Apr. 1997, at 26, 36 ("Oddly, the Sable has a markedly better reliability record than the Taurus.").
See Profiles of the 1998 Cars, supra note 63, at 30 ("The Mazda B-Series pickup is a rebadged Ford Ranger.").
65. See Brown, supra note 1, at 1173 ("Even if the main drive of advertising is to decrease competition, what about the frequent fierce rivalry between advertisers? Is that not competition? Emphatically, it is not, in any economically useful sense of the word. The only kind of competition contemplated by the major cigarette manufacturers is competition for a higher degree of monopoly power, for a larger share of a market which is already insulated from the price competition of non-advertisers." (footnotes omitted)).
66. One cannot get that price in stores. See Julie Dear, Why Hospitals Prefer Tylenol, WASH.
POsT, June 9, 1987, at Z5.
have come to attach enormous value to trade symbols, and it is no longer uncommon to see the symbols valued far in excess of the worth of the underlying products they identify. In a very real sense, trade symbols are themselves often products: Toys are designed, perfumes are compounded, and breakfast cereals are devised for no better reason than to serve as a vehicle for the trade symbol du jour. If we have come to value the atmospherics embodied in advertising, shouldn't our law be reformed to protect them from unauthorized imitation?
IV. PROTECTION AND COMPETITION
At first glance, the syllogism seems to pack powerful intuitive appeal. Ralph's argument relied on the axiom that what he called the persuasive function of trade symbols was of no value to the public at large; indeed, from the viewpoint of the public interest, the persuasive value of advertising was at best irrelevant and at worst pernicious. Affording it strong legal protection, therefore, seemed perverse. Whether or not that axiom described the U.S. economy in 1948, it seems naive in 1999. In today's world, the public has invested considerable spending dollars and a significant chunk of intangible goodwill in the atmospherics purveyed by advertisers. If society now values the persuasive function of trade symbols more than it used to, then perhaps it ought to protect that persuasive function more powerfully than it used to.
To say that many consumers seem to attach real value to atmospherics, however, doesn't itself demonstrate that those atmospherics should be afforded legal protection. Many things have value. As Ralph Brown reminded us often, the essence of any intellectual property regime is to divide the valuable stuff subject to private appropriation from the valuable stuff that, precisely because of its importance, is reserved for public use. 6 In the law of trade symbols, for instance, it has long been the rule that functional product features may not be protected, because they have too much value, not too little. 68 Value, without more, does not tell us whether a particular item for which protection is sought belongs in the proprietary pile or the public one.
To agree to treat a class of stuff as intellectual property, we normally require a showing that, if protection is not extended, bad things will happen that will outweigh the resulting good things. But it would be difficult to argue that the persuasive values embodied in trade symbols are likely to suffer from underprotection. Indeed, the Mattels, Disneys, and Warner Brothers of the world seem to protect their atmospherics just fine without legal assistance. Not only can their target audiences tell the difference between, say, a Barbie doll and some other thirteen-inch fashion doll, but, regardless of features, they seem well-trained in the art of insisting on the Mattel product. 6 9 Nor is the phenomenon limited to the junior set. The popularity of Ralph Lauren's Polo brand shirts or Gucci handbags is an obvious example. 7 "
To the extent that consumers want to purchase the higher-priced spread, they ought to be able to be sure that they are paying the higher price for the genuine branded article. If the concept of branding is itself legitimate, then we want to ensure consumers' protection against confusion or deception. Conventional trademark law does that. But, to stick with Lauren's Polo for a minute, what about consumers who want to pick up a polo shirt with some design on the chest at a good price? What if, instead, they want to buy this month's issue of Polo magazine (which follows the sport, not the fashion)? 7 It seems obvious why Lauren might want to hinder the first and collect a license fee from the second, so it would hardly be perplexing if his company threatened to sue. 72 There seems, nonetheless, to be no good reason why we should help him. 73 If competition is still the American way of doing business, then before we give out exclusive control of some coin of competition, we need, or should need, a justification. Protecting consumers from deception is the justification most familiar to trademark law, but it does not support 73. To the extent that persuasion is an exercise in exploiting the gullible consumer, there is little reason why the law should intercede to protect the turf of the exploitative advertiser against its competitors, who may, after all, turn out to be superior. To the extent that what is going on partakes less of deception than of producer-consumer collusion, it may well be harmless. If consumers willingly suspend their disbelief a little because it is pleasant to imagine that eating Snackwell's cookies will make one thin, that reading Forbes magazine will make one rich, or that buying the Encarta encyclopedia will make one's children smarter, perhaps it is a cheap way for folks to get a little of what they want without actually being fooled-or being fooled much. But to say that it is harmless is one thing; that doesn't, without more, justify affording it legal protection. assigning broad rights to prevent competitive or diluting use when no confusion seems likely. 74 Supplying incentives to invest in the item that's getting the protection is another classic justification for intellectual property, and it is equally unavailing here. An argument that we would have an undersupply of good commercials if advertisers were not given plenary control over the elements in their ads cannot be made with a straight face. Finally, there is the perennially popular justification of desert.' Producers have invested in their trade symbols, the argument goes; they have earned them, so they're entitled to them.
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But so have we. The argument that trade symbols acquire intrinsic value-apart from their usefulness in designating the source-derives from consumers' investing those symbols with value for which they are willing to pay real money. We may want our children to breakfast with Batman. It may well increase the total utils in our society if every time a guy drinks a Budweiser or smokes a Camel, he believes he's a stud. We may all be better off if, each time a woman colors her hair with a L'Oreal product, she murmurs to herself "and I'm worth it." If that's so, however, Warner Brothers, Anheuser-Busch, R.J. Reynolds, and L'Oreal can hardly take all the credit. They built up all that mystique with their customers' money and active collaboration. If the customers want to move on, to get in bed with other products that have similar atmospherics, why shouldn't they? It's not very sporting to try to lock up the atmospherics.
To the extent, moreover, that the impulse to protect something beyond any prevention of consumer confusion derives from the perception that this thing has value, that it is something people want to buy, then giving its purveyor intellectual property protection is the wrong response. 77 76. See Brown, supra note 1, at 1200. 77. Extending enhanced legal protection to trade symbols imposes significant costs of its own. If we put to one side the expense involved in judicial resolution of trademark law disputes, we still need to confront the fact that litigation over trade symbols and advertising can be a powerful weapon to deploy against a commercial competitor. Wielded with skill, it can thing itself is valuable, if it is in some sense itself a product, then we want other purveyors to compete in offering it to consumers in their own forms and on their own terms. Competition is, after all, the premise of the system. Without competition, none of the rest of the rules make any practical sense.
V. RETHINKING THE LAW OF TRADE SYMBOLS
The ascendance of the persuasive power of trade symbols and the power of atmospherics in advertising may indeed justify a different approach to the law of trade symbols. There is no particular reason to think, however, that the reflexive decision to accord more legal protection to any aspect of advertising with enhanced economic value is the right response. Instead, an effort to reformulate advertising law to better suit today's advertising realities requires a critical look at the role advertising plays in our lives.
One reason that Ralph's premise-that from the public's point of view, advertising's value lies in its ability to convey information-may seem quaint today stems in part from the way consumers have come to view advertising. Advertising is utterly pervasive, and consumers' relation to the ads they see and hear is complex. Most obviously, to the extent that advertising seeks to convey bald information, that information is possibly false and almost certainly slanted in misleading ways. 7 " It is difficult to select an antacid or pain reliever on the basis of dueling commercials, each of which insists that its brand is faster, stronger, and safer than the competition." Where consumers bring a well-founded skepticism to the accomplish delay in the introduction of promising new products, the abandonment of effective advertising campaigns, massive expenditures on legal counsel, and persistent impediments to securing favorable financing. Where products seem roughly competitive, a little well-placed litigation can tilt the playing field. That characteristic is hardly unique to trademark law. Whenever we rely on a private attorney-general mechanism to induce commercial actors to police one another, we are necessarily inviting them to use the tools we give them for their own purposes rather than ours. As long as the scope of the public interests constrains their ability to prevail, however, the risks of the private attorney-general solution seem acceptable. The only payoff to consumers from enforcing rights in persuasive elements of advertising-in the absence of confusion-is to enhance producers' incentives to field more persuasive advertising. Meanwhile, broad protection entails the very real risk that some products and some producers will be knocked out of the marketplace for no better reason than that a weapon came readily to hand. 79. As this Essay is being written, the producers of Tagamet HB and Pepcid AC are running commercials insisting on the superiority of one product over the other in preventing heartburn. The producers of Duracell and Eveready batteries are playing commercials, each of which claims that its battery will last longer than the other. The purveyors of a variety of herbal remedies from St. John's wort to ginko biloba have fielded television commercials promising that their proprietary formulations of herbs will improve memory, temperament, and mental acuity. WarnerLambert's commercial for its Quanterra brand of ginko biloba is especially notable-it features an advertising they encounter, the information content of an ad is unlikely to be its most convincing or memorable feature. If an advertisement's claims are dubious, though, then the purchasing decision had best be made on some other basis, be that price, pretty packaging, or affecting atmospherics.
Additionally, the pervasiveness of advertising has transformed our environment. The effluvia of advertising make up an increasingly significant portion of the landscapes around us and the entities who populate our world." 0 The Budweiser frogs and the Taco Bell Chihuahua (" Yo quiero Taco Bell") are public figures every bit as ubiquitous in some circles as Oprah Winfrey, Leonardo DiCaprio, or William Jefferson Clinton. The Marlboro Man is an instantly recognizable symbol, embodying both the goodwill of a distinct brand of cigarette and a medley of associations related to smoking and tobacco. 8 1 Trade symbols have wormed their way into everyday language, precisely as their owners probably intended. 82 As happens with language, speakers and writers have imbued these trade symbols with connotations distinct from and sometimes unrelated to their significance as designators of product source. 83 Professor Rochelle Dreyfuss has observed:
Apparently, the graduates of the American educational system are no longer acquainted with the classic literature that in the past formed the basis for rhetorical and literary allusion. Betty Crocker has replaced Hestia in the public consciousness. Accordingly, it is not surprising that speakers and writers are drawn to those devices that are, by dint of heavy advertising, doubtlessly universally familiar.? "Mickey Mouse," "Twinkies," "Star Wars," and "Spam" are trade symbols, but they are also now metaphors with meanings their proprietors would not have chosen. They got that way in spite of any advertising campaigns because the general public invested them with meaning.' s The value of persuasive trade symbols, in short, results from mutual investment by producers and consumers. Nor is it merely the case that a particular child helps to invest the "Bugs Bunny" mark with meaning and value when she chooses to brush her teeth with Bugs Bunny toothpaste. Rather, the simple data point that she wants a picture of Bugs Bunny on her toothpaste tube has itself become a saleable commodity.
Since Ralph Brown published Advertising and the Public Interest, the media world has made a crucial transition. The old paradigm was the delivery of content to consumers. The new paradigm is the delivery of eyeballs to advertisers. We have become the product. 8 88 Type a query into any of the major search engines and see what banner ads appear. Several companies promise free Internet access and email accounts to any subscribers who supply detailed demographic information and then promise to look at the targeted ads that arrive as part of the free service. 89 Data mining-the collection, extraction, correlation, categorization, and sale of identifying personal data-claims to be a new engine of breathtaking economic growth. The miners are seeking intellectual property protection for their collections of information about whose eyeballs are valuable to whom. 9 " It is no wonder that advertisers feel proprietary about our eyeballs. From their viewpoint, those are their eyeballs. They paid for them.
Of course, I paid for that tube of toothpaste with Bugs Bunny's picture on it. The value of the "Bugs Bunny" mark reflects my participation (and that of millions of other consumers) as well as Warner Brothers's. The building of a brand that becomes its own product is a collaborative undertaking; the investment of both dollars and imagination flows both ways. There is no particularly good reason to adopt a rule permitting the producers of the brands to arrogate all of that collaboratively created value to themselves. The icons that embody the persuasive force of those brands, I suggest, should properly be viewed as collectively owned. The public's use of those icons is no more a case of free riding than is Warner Brothers's use of the customer base for Batman-branded products to extract a license fee for Batman's guest appearances on Kellogg's cereal boxes or MCI phone cards. 91 Why then, have we assumed that the owner of a trade symbol should have exclusive control of its use? Intellectual property rights may be like money: The more one has, the more one craves, and the more one comes to believe that one is entitled to. From expanding the ambit of a producer's interest in a trade symbol beyond the ability to prevent even a broadly construed likelihood of confusion to the right to prevent dilution, it is not a very large step for the producer to assert that it owns the symbol for all purposes. And, if we begin with the assumption that someone must own the symbol, it is easy to focus on the producer as if it were the sole creator of a trade symbol's goodwill, simply because only the producer is uniquely identifiable. The American system has little tolerance for the collective ownership of property. 9 ' But who said that we should treat it as anyone's property? If what we are trying to accomplish is the promotion of competition, classic trademark rules remain well-suited to that goal. Protecting the nondeceptive, informative, and source-designating functions of trade symbols assures that buyers who are persuaded by advertising that they want products of a particular brand can be confident that they are buying them. In addition, the purveyors of that advertising will be sure that the customers they persuade to seek out their product will not be deceived into buying some competing brand. They are entitled to no more than that. While there is nothing wrong with encouraging Warner Brothers to sell the public on atmospherics and to devise clever ways to exploit those atmospherics commercially, neither incentive theory nor moral desert offers a reason to protect them from competition.
Ralph Brown reminded us that, in devising the rules of trade symbol law, we need to keep our eyes, first and foremost, on competition. The enforcement of trade symbol rights is not costless. 93 As the realm of protection expands, it necessarily does so at the expense of competition. Competition, though, is the basis for the rationale underlying any protection of trade symbols. If we do not want to encourage producers of different products to compete with one another for consumers' dollars, then we do not really need to protect trade symbols at all. 93. See, e.g., White v. Samsung Elecs. Am., 989 F.2d 1512, 1516 (9th Cir. 1993) (Kozinski, J., dissenting from the order rejecting the suggestion for rehearing en banc); Carter, supra note 20, at 760, 795-99; Kozinski, supra note 20, at 969-7 1; supra note 77.
